Abstract
Discussion
he future of affirmative action was the subject of a pair of consolidated cases decided by the United States Supreme Court in June 2003. 1 Whether the Fourteenth Amendment prohibits the use of race in the admission of students to a University or whether diversity can provide a compelling government interest sufficient to meet Fourteenth Amendment standard was the controversy decided by the Supreme Court.
2 This case will affect the future of affirmative action not only in higher education, but also in the employment arena as well.
Title VII of the 1964 Civil Rights Act prohibits discrimination based on race and other ascriptive characteristics in employment decisions.
3 Title VI of the 1964 Civil Rights Act prohibits the discrimination based on race, color and national origin in any program receiving federal assistance. 4 However, an affirmative action plan acts as a defense to the impermissible consideration of race under the 1964 Civil Rights Act.
5
Affirmative consideration of race in decision making has been permitted in the context of prior history of discrimination, and 1 Grutter v. Bollinger, 123 S. Ct. 2325 Ct. (2003 , and its companion case Gratz v. Bollinger, 123 S. Ct. 2411 Ct. (2003 . 2 The Fourteenth Amendment of the United States Constitution provides: Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article. 3 Title VII provides:
(a) It shall be an unlawful employment practice for an employer-(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, condition, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; or (2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual's race, color, religion, sex, or national origin. 42 U.S.C. S 2000e-2. 4 TitleVI provides "[n]o person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance." 42 U.S.C. S. 2000d. 5 42 U.S.C. S 2000e-2(j) provides: Nothing contained in this subchapter shall be interpreted to require any employer, employment agency labor organization or joint labormanagement committee subject to this subchapter to grant preferential treatment to any individual or to any group because of the race, color, religion, sex, or national origin of such individual or group on account of an imbalance which may exist with respect to the total number or percentage of persons of any race, color, religion, sex, or national origin employed by any employer, refereed or classified for employment to any employment agency or labor organization, admitted to membership or classified for employment by any employment agency or labor organization… T where there is a remedial purpose. 6 The issue of whether diversity can justify the affirmative consideration of race in the employment context was posed by Taxman v. Board of Education, Township of Piscataway, 7 but the Taxman case was settled prior to being heard by the Supreme Court. 8 However, in the educational context, Regents of the University of California v Bakke 9 arguably established diversity in admission of students as a constitutionally permissible goal in higher education. 10 While the actual procedures used by the University of California were prohibited as violating constitutional standards, Justice Powell writing for the plurality of the Court, found that universities have an interest in creating a diverse student body.
11 This is an interest grounded in the first Amendment. 12 Prior to the Grutter v. Bollinger case, the constitutionality of race-conscious procedures for admission to the University of Texas Law School was challenged in the case, Hopwood v. University of Texas. 13 The University of Texas Law School utilized a dual track system for admissions whereby a minority admissions subcommittee of the full admissions committee evaluated minority students separately from non-minority students. The trial court in the Hopwood case found that the University of Texas Law School had a compelling government interest in the promotion of a diverse student body under Bakke, but that the admission procedures actually used were unconstitutional, violating the equal protection clause of the Fourteenth Amendment, because the admissions procedures were not narrowly tailored to meet the government's interest in diversity.
14 The Fifth Circuit reversed the trial court as to its conclusion that diversity served as a compelling government interest, without reaching the issue of whether the University of Texas Law School's admissions procedures were narrowly tailored. 15 The Supreme Court refused to grant certiorari in the Hopwood case. 16 In the aftermath of the Hopwood case, many universities stopped considering race in admissions. 17 The Grutter v. Bollinger and Gratz v. Bollinger cases posed the question: whether the Fourteenth Amendment prohibits the use of race in the admission of students to a University or whether diversity can provide a compelling government interest sufficient to meet Fourteenth Amendment standard. 18 The University of Michigan developed and used an admission procedure that includes the consideration of race as a factor in admission of students to the Law School. Its procedures, however, were different than those utilized at the University of Texas Law School. The University of Michigan Law School considered race as a factor in admissions, without separate procedures for minority students. Nevertheless, these procedures were challenged by non-minority students denied admission to the Law School. The trial court held that the University of Michigan violated the Fourteenth Amendment by its consideration of race in admission to the Law School. 19 However, the Sixth Circuit Court of
